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MARKET TREND: The government and courts continue to 
restrict the discretion employers have under non-qualified 
deferred compensation plans.  
 
SYNOPSIS: Depending on plan requirements, an employee’s 
eligibility to receive plan payments after termination of 
employment may be determined by the employer. Recently, 
however, the Eighth Circuit found that a company’s former 
executives were entitled to prorated payments under 
performance share and restricted stock plans, despite the 
company’s determination that the awards were forfeited 
when the executives terminated employment. In making its 
decision, the Court did not defer to the company’s 
determination because it was made by a person who lacked 
authority under the plans to make award decisions. Instead, 
the Court itself interpreted the plan terms in favor of the 
former executives. It also found that the former executives 
were entitled to an award of attorneys’ fees under state wage 
and hour laws. 
 
TAKE AWAY: This case highlights the importance of clearly 
drafting and administering deferred compensation plans, 
making sure to define any terms that are necessary for the 
determination of entitlement to, and the amount of, plan 
payments. Employers should ensure that the persons 
authorized by the plan to make payment decisions are the 
persons who actually make the decisions, and that these 
persons follow all plan procedures when making the 
determinations. Employers and advisors should be aware 
that these arrangements are subject to state laws and that 
attorneys’ fees may be awarded to plaintiffs who 
successfully challenge determinations made under the plans.  
 
 
OVERVIEW 

 

Employers may adopt incentive programs for executives and other key 

employees as a form of compensation to encourage and motivate such 
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employees. Unlike broad-based benefit plans offered to rank and file 

employees, awards under non-qualified deferred compensation plans are 

generally exempt from the requirements of the Employee Retirement 

Income Security Act of 1974 (“ERISA”). Disputes under these plans are 

determined based on the applicable state laws governing the plan, as in the 

Schaffart and Peters cases, where the laws of Delaware, Oklahoma and 

Nebraska governed the Eighth Circuit’s decision. Based on these laws, the 

Court found that former executives were entitled to plan payments, despite 

the employer’s determination to the contrary, and to an award for attorneys’ 

fees. 

 

CASE BACKGROUND 

 

Gaye Schaffart and Jerry Peters (the “Executives”) entered into written 

performance share and restricted stock agreements (the “Agreements”) 

with their employer, ONEOK, Inc., in 2005 and 2006, pursuant to 

ONEOK’s Long Term Incentive Plan and Equity Compensation Plan 

(“Plans”). The Agreements required the Executives to continue employment 

with ONEOK for a three year performance period to be eligible for award 

payments. Terminating employment before the end of the performance 

period resulted in the forfeiture of the award, unless the Executive qualified 

for pro rata award treatment. The Agreements required pro rata award 

treatment in the case of “retirement” or involuntarily termination” without 

cause, but failed to define either of these terms. The Agreements expressly 

provided the Executive Compensation Committee (“ECC”) of ONEOK’s 

Board of Directors with sole authority to administer the plans. 

 

In 2006, ONEOK closed its Nebraska office, where the Executives worked, 

and told the Executives that they had to move to Oklahoma to continue 

their employment. Unable to move due to personal obligations, Schaffart’s 

employment terminated in 2006, and Peters’ employment terminated in 

2007. 

 

After the Executives terminated employment, ONEOK’s Senior Vice 

President of Administrative Services (“SVP”), who was not a member of the 

ECC, determined that the Executives: 

• Did not retire because they were each in their late 40s (based on 

the definition of “retirement” in ONEOK’s qualified retirement 

plan, which allowed retirement at age 50 at the earliest),  

• Voluntarily left ONEOK because they declined transfers to 

Oklahoma, and  

• Would not receive pro rata payments under the Plans.  

The ECC did not determine the Executives’ payment eligibility or even 

review the SVP’s decision. The Executives sued ONEOK for breach of 

contract.  

 

DECISION IN FAVOR OF FORMER EXECUTIVES 

 

Based on the above, the Court ruled as follows: 

 



State Laws Applied. The Plans’ choice of law provisions provided that 

Delaware law governed the Long Term Incentive Plan, and Oklahoma law 

governed the Equity Compensation Plan. Under Delaware law, where a 

stock option committee is vested with final binding and conclusive authority 

to determine a person’s right to receive or retain benefits, that decision, 

made in accordance with the provisions of the plan, will not be second 

guessed by the Court, absent a showing of fraud or bad faith. Because 

Oklahoma does not have a law on point, Delaware law would be applied to 

both Plans. 

 

No Deferential Review. In order for the SVP’s decision to receive deference 

under Delaware law, ONEOK had to show compliance with the decision-

making processes in the Plans’ governing documents. The Plans granted 

discretionary authority to determine pro rata payment eligibility only to the 

ECC, not to the SVP. The ECC, however, did not decide the Executives’ 

eligibility, review the SVP’s decision, nor delegate its authority to the SVP. 

Accordingly, the SVP’s decision was not entitled to deference.  

 

Ambiguous Contract Terms Construed Against the Drafter. The Court was 

required to interpret the meaning of the term “retirement” because it was 

not defined in the Agreements, Plans or prospectuses. If a word in a 

contract is ambiguous, the word is construed against the drafter (i.e., 

ONEOK). Based on a review of various definitions of “retirement,” as found 

in dictionaries and in ONEOK’s qualified retirement plan (as relied upon by 

the SVP in his decision), retirement from work can occur at different ages. 

Further, ONEOK made pro rata payments under the Plans to other former 

employees even though they had not reached age 50, evidencing ONEOK’s 

inconsistent interpretations of the term “retirement” under varying plans. 

Thus, for purposes of entitlement to pro rata payments, the Executives 

retired from employment with ONEOK.  

 

Money Damages Permitted; ERISA Does Not Apply. Despite ONEOK’s 

contention, the district court did not err in awarding money damages to the 

Executives or in failing to remand the payment award decision to the ECC, 

which had authority under the Plans to make pro rata payment decisions. 

ONEOK exposed itself to de novo judicial review by allowing the SVP to 

make the payment decisions. Further, while a remand of the payment 

decision to an authorized administrative committee may have been the 

appropriate remedy for an ERISA governed plan, ERISA did not apply to 

the Plans.  

 

Attorney Fees Awarded to the Executives. The Executives were entitled to 

attorneys’ fees. Under Nebraska’s wage and hour law, a plaintiff who 

successfully makes a claim for unpaid wages is entitled to recover attorney 

fees of at least 25% of the unpaid wages. Here, the Executives successfully 

claimed entitlement to the payments under the Plans, and such payments 

are considered wages under Nebraska’s wage and hour laws. 

 

WHY IT MATTERS - PRACTICAL IMPACT 

• Good Reminder of the Importance of Plan Drafting. This decision 

highlights the importance of drafting executive compensation plans 



clearly and defining any terms that have an impact on the 

determination of if and how payments are to be made under such 

plans. Employers should make sure that a plan identifies the 

correct persons who will have authority to administer the plan, and 

that such persons will actually make the decisions on the benefits 

payable under the plan.  

   

• Plan Terms Should be Followed. Compliance is important. 

Employers should ensure that (1) the persons making decisions 

under a plan have actual authority to make determinations and (2) 

determinations are made in accordance with plan procedures and 

memorialized for future reference. 

   

• Existing Plans Should be Reviewed. Employers, advisors, and/or 

counsel should review existing plans to ensure compliance and to 

understand the impact of the laws of the state identified in the 

choice of law provisions governing a plan. If any changes need to be 

made regarding plan administration or choice of law, the employer 

should consider amending the plan terms. Employers should 

obtain the employees’ written approval of such amendments, if 

necessary.  

 

In order to comply with requirements imposed by the IRS 
which may apply to the Washington Report as distributed or 
as re-circulated by our members, please be advised of the 
following: 
 
THE ABOVE ADVICE WAS NOT INTENDED OR WRITTEN TO 
BE USED, AND IT CANNOT BE USED, BY YOU FOR THE 
PURPOSES OF AVOIDING ANY PENALTY THAT MAY BE 
IMPOSED BY THE INTERNAL REVENUE SERVICE. 

In the event that this Washington Report is also considered to 
be a “marketed opinion” within the meaning of the IRS 
guidance, then, as required by the IRS, please be further 
advised of the following: 

THE ABOVE ADVICE WAS NOT WRITTEN TO SUPPORT THE 
PROMOTIONS OR MARKETING OF THE TRANSACTIONS OR 
MATTERS ADDRESSED BY THE WRITTEN ADVICE, AND, 
BASED ON THE PARTICULAR CIRCUMSTANCES, YOU 
SHOULD SEEK ADVICE FROM AN INDEPENDENT TAX 

ADVISOR.   
    

 


